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There	  are	  lies,	  damned	  lies,	  and	  statistics.	  	  	  The	  proponents	  of	  judicial	  retention	  elections	  
engage	  in	  all	  three.	  	  	  

I	  will	  go	  through	  the	  arguments	  of	  the	  proponents	  of	  judicial	  retention	  elections.	  	  They	  
propose	  a	  system	  where	  all	  judges	  are	  appointed	  by	  the	  Governor.	  	  After	  a	  number	  of	  years	  in	  
office,	  the	  judge	  then	  stands	  for	  an	  election	  without	  any	  opponent.	  	  The	  voters	  are	  asked	  to	  vote	  
to	  either	  keep	  the	  judge	  in	  office	  or	  kick	  them	  out	  of	  office	  (a	  retention	  election).	  	  If	  the	  voters	  
kick	  a	  judge	  out	  of	  office,	  then	  the	  Governor	  appoints	  a	  replacement.	  	  To	  “aid	  the	  voters,”	  in	  
making	  their	  decision,	  a	  judicial	  performance	  evaluation	  commission	  will	  review	  the	  judge’s	  
performance	  and	  will	  make	  a	  recommendation	  whether	  the	  judge	  should	  be	  retained.	  	  They	  
propose	  this	  system	  as	  a	  constitutional	  amendment	  to	  replace	  the	  current	  election	  system	  of	  
contested	  elections,	  which	  they	  argue	  creates	  a	  judiciary	  that	  is	  subject	  to	  political	  pressures.	  	  	  

	  

LIE	  #1:	  	  The	  Judicial	  Performance	  Evaluation	  Commission	  

	   The	  very	  name	  of	  the	  judicial	  performance	  evaluation	  commission	  is	  a	  lie.	  	  They	  will	  not	  
evaluate	  a	  judge’s	  performance	  –	  at	  least	  not	  in	  any	  meaningful	  way.	  	  The	  proposed	  
constitutional	  amendment	  says	  that	  the	  Commission	  shall	  evaluate	  a	  judge	  on	  various	  things	  
including:	  integrity,	  impartiality,	  temperament,	  respect	  for	  the	  litigants,	  punctuality	  and	  
communication	  skills.	  	  	  It	  then	  says:	  

	  “The	  commission	  may	  not	  evaluate	  judicial	  performance	  based	  on	  substantive	  legal	  
issues	  or	  opinions	  subject	  to	  standard	  appellate	  processes.”	  

Almost	  all	  of	  a	  judge’s	  decisions	  are	  subject	  to	  appeal.	  	  This	  provision	  means	  that	  the	  
commission	  is	  forbidden	  from	  looking	  at	  the	  judge’s	  actual	  decisions	  in	  evaluating	  the	  judge.	  	  
The	  judge	  could	  be	  making	  horrible	  decisions	  that	  are	  overturned	  on	  appeal	  again	  and	  again,	  
but	  the	  commission	  may	  give	  that	  judge	  a	  highly	  qualified	  rating	  because	  the	  judge	  has	  
integrity,	  has	  respect	  for	  litigants,	  and	  has	  good	  communication	  skills.	  	  We	  could	  have	  a	  judge	  
who	  regularly	  refuses	  to	  follow	  state	  sentencing	  laws	  and	  returns	  child	  molesters	  onto	  the	  
streets,	  instead	  of	  sending	  them	  to	  prison.	  	  The	  prosecutor	  can	  appeal	  these	  decisions,	  but	  those	  
appeals	  will	  take	  months	  and	  months.	  	  And	  the	  commission	  could	  give	  that	  judge	  a	  highly	  
qualified	  rating	  because	  he	  has	  a	  judicial	  temperament,	  is	  impartial,	  and	  is	  punctual.	  

Therefore,	  the	  performance	  commission	  will	  not	  evaluate	  a	  judge’s	  performance	  at	  all	  –-‐	  
at	  least	  not	  in	  any	  way	  meaningful.	  	  The	  rating	  the	  commission	  gives	  that	  the	  judge	  is	  or	  is	  not	  
qualified	  will	  be	  a	  lie.	  	  	  

Even	  worse,	  this	  commission	  system	  will	  not	  do	  away	  with	  the	  pressures	  on	  a	  judge’s	  
impartiality	  –	  it	  will	  make	  it	  worse.	  	  The	  items	  that	  the	  commission	  can	  take	  into	  account	  in	  
evaluating	  a	  judge	  are	  all	  subjective.	  	  	  Whether	  a	  judge	  has	  respect	  for	  the	  litigants,	  or	  good	  
communication	  skills	  is	  subjective.	  	  This	  means	  that	  the	  commission	  can/will	  use	  these	  
subjective	  standards	  to	  reward	  or	  punish	  judges.	  	  The	  proponents	  of	  this	  system	  are	  afraid	  that	  



in	  elections,	  a	  judge	  will	  be	  swayed	  by	  popular	  prejudices	  of	  the	  voters.	  	  How	  much	  more	  likely	  
it	  is	  that	  a	  judge	  will	  be	  swayed	  by	  the	  prejudices	  of	  a	  member	  of	  a	  committee	  that	  will	  directly	  
cause	  that	  judge	  to	  lose	  a	  retention	  election.	  	  With	  the	  current	  election	  system,	  where	  a	  judge	  
may	  have	  many	  competing	  factions	  trying	  to	  get	  the	  judge’s	  favor,	  no	  one	  faction	  can	  get	  
control.	  On	  the	  other	  hand,	  in	  a	  retention	  election	  no	  one	  will	  see	  the	  influence	  that	  one	  or	  more	  
committee	  members	  working	  together	  have	  on	  a	  judge	  or	  the	  judge’s	  decisions.	  

	  

LIE	  #2:	  	  The	  Founders	  Thought	  Judges	  Should	  Be	  Appointed	  

This	  is	  only	  partially	  true	  and	  mostly	  false.	  	  The	  drafters	  of	  the	  U.S.	  Constitution	  did	  
create	  a	  system	  where	  judges	  are	  appointed	  for	  life.	  	  But	  the	  founders	  believed	  that	  the	  courts	  
would	  be	  the	  weakest	  branch	  of	  government.	  	  The	  idea	  that	  the	  courts	  could	  declare	  laws	  
passed	  by	  the	  Congress	  unconstitutional	  was	  a	  concept	  never	  dreamed	  of	  by	  these	  founders.	  	  
When	  the	  U.S.	  Supreme	  Court	  created	  judicial	  review	  and	  used	  it	  to	  strike	  down	  a	  federal	  law	  
for	  the	  first	  time	  in	  Marbury	  v.	  Madison,	  many	  of	  the	  founders	  were	  outraged	  at	  this	  tyrannical	  
grab	  of	  power	  by	  the	  courts.	  

"The Constitution . . . meant that its coordinate branches should be checks on each other. 
But the opinion which gives to the judges the right to decide what laws are constitutional, not 
only for themselves in their own sphere of action but for the Legislature and Executive also 
in their spheres, would make the Judiciary a despotic branch." Letter of Thomas Jefferson to 
Abigail Adams, 1804. ME 11:51  
 

Later, Abraham Lincoln expressed a similar sentiment about the tyranny of judicial 
review after the decision of the U.S. Supreme Court in Dred Scott: 
 
ʻ[I]f the policy of the Government upon vital questions affecting the whole people is to be 
irrevocably fixed by decisions of the Supreme Court, the instant they are made in ordinary 
litigation between parties in personal actions, the people will have ceased to be their own 
rulers, having to that extent practically resigned their Government into the hands of that 
eminent tribunal.”  Abraham Lincoln, First Inaugural Address, March 4, 1861 
 

Dred Scott was a slave who had been brought into Minnesota, a free state, by his 
master and then after some years was taken to Missouri.  Scott sued arguing that he should 
be free.  The U.S. Supreme Court ruled that Scott was a slave and once a slave, always a 
slave.  This ruling meant that slavery could be extended into free states.  The people of 
Minnesota were outraged.   
 

Minnesota was the first state to join the Union after the Dred Scott case. Because of 
the Dred Scott experience, the Founders of Minnesota did not believe that judges should be 
appointed.  The Founders of Minnesota wanted judges to be elected so that judges who 
made bad decisions could be removed from office. 
 

At the Minnesota Constitutional Convention,  LaFayette Emmett, who would go on to 
become the first Chief Justice of the Minnesota Supreme Court said: 
 



“We hear a great deal of talk about an independent judiciary. The phrase is in everybodyʼs 
mouth. What does it mean? Independent of whom? Independent of what? Independent of 
the people? . . .  I say then that in order to correct the errors of judges – and it may be 
important to correct them – the office should be made elected. The community is capable of 
judging in these matters, and, if a judicial decision is correct, the judicial officer will be 
sustained. . . .”  Proceedings and Debates of the [1857] Minnesota Constitutional 
Convention (Democratic) at 503. 
 

Not only did the Founders of Minnesota adopt an elected judiciary, but every state to 
join the union after Minnesota has established an elected judiciary.   
 
 

LIE #3:  Judicial Elections Do Not Work, So Get Rid Of Them 
 

It is true that judicial elections do not work, because most voters do not know who the 
candidates are or why they should vote for them. But why donʼt they work? It is because we 
really havenʼt had free, open, and competitive judicial elections for about 65 years.   

 
In the 1950ʼs the Minnesota Legislature created a law that put the word “incumbent” 

on the ballot behind the name of the incumbent judge.  In the 1960ʼs the Minnesota 
Supreme Court created numerous ethical rules, which made it just about impossible for 
anyone to run for a judicial office.  The rules said that it was unethical conduct for a judicial 
candidate to state his views on legal or political issues.  The rules said it was unethical for a 
judicial candidate to personally solicit campaign funds.  If a candidate cannot raise money to 
get out a message and cannot state his views and give people some reason to vote for him, 
how was the voter ever to have the information necessary to make an intelligent choice? 
And the less information the public had, the more powerful the word “incumbent” was on the 
ballot in cuing voters to vote one way. Is it any surprise that these elections did not work?  
The result is no judge on the Minnesota Supreme Court has been defeated in an election in 
over 65 years. 
 

In 2000, the U.S. Supreme Court struck down the ethical rule that prohibited judicial 
candidates from stating their views on legal issues. (Republican Party of Minnesota v. 
White) (White 1). In 2002, the 8th Circuit Court of Appeals struck down rules that prohibited 
judicial candidates from personally soliciting campaign funds and seeking political party 
endorsement.  Republican Party of Minnesota v. White, 8th Cir 2006. (White 2) 
 

Only after the White decisions, did the idea for retention elections raise its head.  
Could it be that the push for retention elections is not because judicial elections donʼt work, 
but because the proponents are afraid that, since White 1 and White 2, the elections just 
might work?   

 
The last impediment to free, open judicial elections is the word “incumbent” on the 

ballot. Encourage your legislator to change the law and remove the word incumbent and you 
will have more candidates for these offices and more accountability.   

 
Proponents of retention elections also fail to note that statistically almost no judges 

have ever been defeated in retention elections.  So retention elections are not the answer.  



 
LIE #4:  Preserving Judicial Impartiality 

 
The proponents of retention elections say that appointing all judges will preserve 

judicial impartiality.  This lie presumes that we have judicial impartiality or that we have ever 
had judicial impartiality.  Since Marbury v, Madison, judges are policy makers.  They 
frequently decide contentious social issues, based not on the Constitution, but the judgesʼ 
interpretation of the Constitution.    

 
In Minnesota over 84% of all judges have been appointed to their positions. And for 

65 years we have not had a working judicial election system.   In effect, we have had a 
retention election system.  And what is the result?  Less judicial accountability and more 
judicial activism.  Minnesota is one of the few states where the courts have ordered the 
state to use public funds to pay for abortion. Minnesota has the second lowest incarceration 
rate among the 50 states, because our judges are putting criminals on probation and out 
onto the streets that in other states would be sent to prison.  

 
Think of what Minnesota would be like if Governor Dayton got to appoint all judges.  

Think of what the United States would be like if President Obama got to appoint just one 
more judge to the U. S. Supreme Court.  This is the “impartiality” that an appointment 
system promises. 
 

Conservatives have complained about judicial activism for years.  We have had 
judicial activism because we have had an election system that does not work at the state 
level, and judges appointed for life at the federal level.  We need judicial elections for the 
same reason that we need elections for other public officials.  We need to be able to hold 
judges accountable.   
 
LIE #5: Judicial Appointments Will Result In More Qualified Judges 
 

This lie is the lie of the expert.  The proponents of appointment believe that judges 
appointed by a committee of elite “experts” will make for “better” judges.  What they are 
really saying is that the public cannot be trusted to make these decisions.  Perhaps we 
should have a committee of experts appoint the Governor.  Why not just let the experts run 
the government and the government will tell us how much we should pay in taxes, where the 
money will be spent and how we should live. 
 

This anti-democratic argument underlies the argument for retention elections.   
 

A political scientist from the University of Michigan recently investigated the impact of 
elections and appointment on the quality of judges. After gleaning reams of studies and 
reports, he concluded that judicial elections result in more qualified judges.  His detailed 
analysis is published in a book called “In Defense of Judicial Elections.” 
 
LIE #6:  Justice Will Be For Sale 
 The proponents of appointment of judges argue that judicial elections will result in the 
influence of money.  Justice will be for sale. They then give the examples of other states 



where millions and millions of dollars are spent on judicial elections.  If true, this would be a 
concern. 

 
But other states are not Minnesota.  Under Minnesota law, the amount of money that 

any individual can give to a judicial campaign is limited to $2000.  If we believe that this 
amount is too high, and could cause undue influence, then we should reduce the amount.  
And in Minnesota we have not seen judicial campaigns involving millions of dollars.  The 
most that has ever been raised by a judicial candidate was $158,000 for a statewide contest 
for the Minnesota Supreme Court.  

 
In addition, Minnesota has another rule that prevents the judicial candidate from 

knowing who gives money to his campaign or how much.  All money in a judicial campaign 
must go through a campaign committee.  If the judicial candidate cannot know who gave or 
how much, how can he possibly be influenced?   

 
Undue influence is much more likely to happen in a retention election system, where 

members of a small committee (the Judicial Performance Evaluation Committee) have the 
power to rate a judgeʼs “performance” based on subjective factors and then give a 
recommendation to the public. 
 
 
JUDICIAL ACCOUNTABILITY 
 

The goal should be judicial accountability to the people of Minnesota.  We need 
to make the competitive election system work better. Here are possible changes:  

        
1.  Remove the word “Incumbent” from the judicial ballot.   
2.  Have judges elected in countywide elections rather than the current judicial districts 
consisting of multiple counties.  The voters know the judge in their local courthouse and 
these elections could be as robust as elections for Sheriff or County Commissioner. 
3.  Change the Board on Judicial Standards, give it more power to remove judges, and 
make its process open to the public. 
 

All of these suggestions are currently in bills before the Legislature.  Please contact 
your legislator and tell them you want these changes. 
 
 
Greg Wersal is an attorney from Belle Plaine, Minnesota.  He was a lead plaintiff in White 1 
and White 2.  In 2010, he ran for the Minnesota Supreme Court against incumbent Justice 
Helen Meyer. Mr. Wersal is a frequent speaker and has published numerous articles as a 
proponent of free, open and competitive judicial elections.  In 2010, he filed a federal lawsuit 
in an attempt to remove the word “incumbent” from the ballot as a violation of election law.  
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